Abstract
I Introduction and Basics
distinctiveness . 13 Explaining this harmony leads to the bases of Union law and international law. From the point of view of constitutional theory, this harmony rests on Union constitutional law's feature of allowing for political unity without cultural unity.
14 For international law theory it rests on international law's feature of remaining mute about important questions on social and political organization.
B The Concept of ' Cultural Diversity '
But what is it all about? Conceptually, diversity depends on unity, as Hegel's epistemology and Jellinek's seminal contribution on the protection of minorities show. 15 Thus, the concern for cultural diversity develops in opposition to a social unity. It is always about groups desiring to preserve themselves against a coherent unit. On this basis, the term ' cultural diversity ' is being used in a variety of different contexts with various and vague meanings and not always obvious intentions. Even the Convention on the Protection and Promotion of the Diversity of Cultural Expressions provides little clarity. 16 In order to grasp the issue, outlining the main debates is more helpful than a conceptual analysis.
The notion ' diversity ' fi rst appears in the federal constitutions of Switzerland, 17 Canada, 18 Indonesia, 19 and South Africa, 20 in which the protection of groups has a high signifi cance. In a series of constitutions, the culturally pluralistic composition of society is nowadays protected. 21 The Canadian constitutional discourse on this topic has global relevance since it was the catalyst for the communitarian philosophy which decisively shapes the theory of cultural diversity and has made a great contribution Third recital, Arts 2 and 69(3) Federal Constitution of Switzerland. 18 Art. 27 Constitutional Act 1982: ' [t] his Charter shall be interpreted in a manner consistent with the preservation and enhancement of the multicultural heritage of Canadians ' . 19 Art. 36A (motto: ' United in diversity ' ); Art. 18A ( ' Diversity of Regions ' ). 20 Fourth recital ( ' United in Diversity ' ); Arts 30 ff. 21 Especially in Latin America; see especially Art. 7 of the Colombian Constitution, Art. 2 of the Mexican Constitution, Art. 1 of the Ecuadorian Constitution, Art, 1 of the Bolivian Constitution.
to the international success of the concept. 22 In the centre of this somewhat greying debate is the question of the recognition of the cultural lifestyles and traditions of groups which feel marginalized in a national majority culture. 23 ' Cultural diversity ' emerges as an argument of the weak. 24 On the international level the notion was established in the 1990s with two diverging, even contrasting, intentions. 25 On the one hand, cultural diversity was introduced by UNESCO as a principle of organization of the international community of states. In this respect the term aims at corrections in the process of globalization; it serves as antonym to a culturally uniform global society shaped by the USA. 26 With remarkable parallelism, the defence of Canadian, French, and European cultural politics is converted within the framework of the WTO from exception culturelle , which amounts to dead-end reasoning, 27 to diversité culturelle . 28 It seems as if UNESCO was just as open for suggestions coming from Canada and France as the World Bank is for those coming from the United States. However, the notion cannot be reduced to culture protectionism, but holds the potential for a comprehensive alternative to the type of globalization shaped by the USA.
The fi rst international use of the notion ' cultural diversity ' aims at the defence of national cultural politics, cultural sovereignty, and self-determination against foreign and international infl uence. Its other use confl icts in a remarkable way with the fi rst: cultural diversity here refers to the existence of international law parameters for national diversity management. 29 The notion of cultural diversity confronts in particular two problems of international minority protection: fi rst the concern for cultural diversity is, in contrast to the protection of minorities, already at fi rst view a concern 22 See especially W. Kymlicka Recognition (1994) . 23 Habermas, ' Kampf um Anerkennung im demokratischen Rechtsstaat ' , in J. Habermas (ed.), Die Einbeziehung des Anderen (1996) , at 237, 239. The World Commission on Culture and Development that had been called for by the UNESCO General Conference in 1991 and authorized by the UN General Assembly in 1995 presented the report, ' Our Creative Diversity ' , which established the notion of ' cultural diversity ' internationally. According to the report, this diversity is a prerequisite for development and democracy and is threatened by the global media market. 27 In particular for a nation with global cultural aspirations: S. Regourd, L'exception culturelle (2002) . 28 The idea of a diversity convention was advanced in 1999 by the Cultural Industries Sectoral Advisory of everyone, also of the majority, which opens up new potentials for consensus. 30 Secondly, the notion of cultural diversity allows for the presentation of new and immigrant groups as worthy of protection better than the predefi ned term of minority, and thus enables expansion of the scope of international law.
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Now that the context and purpose of the notion have been illustrated, its main normative dimension still needs to be identifi ed. At fi rst view the notion ' cultural diversity ' appears to be new skins for old wine, be it cultural sovereignty, anti-Americanism, or the protection of minorities. A second glance, however, shows a new normative dimension. The success of the term ' cultural diversity ' relies conceptually on the theme of ' identity ' . Looking in the relevant international documents for the answer to why ' cultural diversity ' is worthy of protection, one regularly fi nds the allusion to its role in the formation and protection of identity. 32 The conceptual innovation of ' cultural diversity ' as a concern and as a legal term is that it is about the formation of identities, of individual, social, political identities; this is a topic that only established itself as recently as the 1980s, 33 leading into a broad debate ranging from ' identity politics ' to the right to cultural identity. 34 This key role accorded to the topic of identity shows the explosiveness of the quest for cultural diversity: theoretically because of the divisive conceptual grounds of the notion, 35 practically because of the explosiveness of identity politics. Although the numerous advocates of ' identity politics ' share an emancipatory political orientation, the attention focusing on the topic of cultural diversity does not, in general, have a single political outlook: the spectrum of those demanding the preservation and promotion of cultural diversity and of the social identity built upon it ranges from proponents of national distinctiveness ( diversity as distinctiveness ) to voices advocating an interactive cultural pluralism ( diversity as pluralism ) 36 to voices wanting to bring a national political culture to a higher level of universality. 37 The notion ' cultural diversity ' is used in different, even diametrically opposed, senses, which seriously affects its usefulness as a legal term.
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Attention needs to be paid to the small print. For example, according to one widespread, arguably postmodernism-inspired opinion, cultural diversity is central for the individual identity, since cultural diversity opens up concrete options used by the individual to design its identity. 39 Others argue that the denial of social recognition of cultural means of expression damages the individual identity built upon this recognition.
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For those concerned more with groups than individuals, cultural diversity is important, as it allows for social and especially political identity, since these identities are constituted on a proprium , thus calling for cultural diversity in the sense of distinctiveness . Such a social and especially political identity is often considered as constitutive for the formation of groups and social cohesion in general, and as such worthy of protection.
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But the protection of identity also appears as the overarching reason for and the fi nal objective of human rights guarantees: Article 4 of the Universal Declaration on Cultural Diversity even declares the protection of diversity to be an ' ethical imperative ' . Thus, diversity and identity place established rights like freedom of speech, freedom of religion, and freedom of assembly in a new context 42 and infl uence their content and limits. In conclusion, it can be ascertained that the notion ' cultural diversity ' addresses legal institutions as diverse as national sovereignty, peoples ' right to self-determination, general human rights, and special rights of groups, and this mostly from the perspective of the formation and protection of identity.
C The Most Important Debates within the EU
The notion of ' cultural diversity ' appears in a series of debates concerning the European Union. In the following paragraphs these debates will be briefl y presented and discussed in order to isolate the most fruitful, which will be elaborated on in Sections 2 and 3.
The law of the Union may threaten cultural diversity or promote it. Can it also remain neutral? The latter may be doubted: if law is conceived as an expression of social practice and every social practice is ennobled to be an expression of cultural 36 On these two notions, see de Witte, supra note 13, at 5. diversity, then every application of the EC freedoms and every EC harmonization would imply a loss. Without a doubt, supermarkets in Eindhoven and Catania, law fi rms in Madrid and London are nowadays more similar than 30 years ago; at the same time the variety of goods in these supermarkets and the law fi rm's personnel are much more diverse due to the single European market. The single European market is a force of cultural convergence as well as of cultural diversity. This article will abstain from an attempt to counterbalance these two tendencies. 43 The core business of the Union is integration (Article 2 TEU, Article 2 TEC); this means convergence and often standardization. This is why the Union is mainly seen as a threat to cultural diversity. The focus of the oldest and most important debate is on the diversity of national cultures which, in the eyes of many, convey national homogeneity and identity. The success of the programme of the single European market in the early 1990s in particular conveyed law-shaping power to this concern: the pertinent phrases of the German Federal Constitutional Court in its Maastricht decision or Article 6(3) TEU may be recalled as examples. 44 Before that, questions had already been raised about under what conditions concern for the protection of national cultures could justify national restrictions on the EC freedoms. 45 From the perspective of international constitutionalism we will analyse below in Section 2 whether there are parameters set by international law for how the Union's law should handle national cultures in order to preserve diversity in the sense of national homogeneity, identity, distinctiveness .
In a second scenario concern is expressed that the law of the Union may endanger minorities in the Member States. Thus, the law of the single European market could set aside national institutions protecting diversity, i.e., institutions of cultural pluralism, or even infringe upon Article 27 ICCPR. The decision in the Angonese case concerning the language regime in South Tyrol has been perceived as such a threat -wrongly so, as an exact analysis of the decision shows. 46 It is also feared that the legislation under Title IV TEC, especially the European immigration policy, could, by enacting a rigid integration and assimilation policy, be detrimental to the cultural diversity brought by 43 On the cultural implications, see immigrants. 47 In this area there is a critical public trying to consolidate migration law and minority law in order to avert this pressure to assimilate; the Commission has in part embraced this approach. 48 The approach is summarized by the sentence: ' [t]here should logically come a point where the integration of the migrants ends and minority protection begins ' . 49 Yet, this threat does not appear imminent: the requirement of unanimity under Article 63(3)(a) TEC and the diversity of the national immigration policies prevent European secondary law from aligning the Member States ' management of diversity in the sense of a policy of assimilation. Furthermore it is regularly emphasized that the integration of citizens of third countries must respect their language and culture, 50 and that the ECJ has made it clear that it protects all the relevant rights, including those contained in universal human rights treaties. 51 At present, the law of the Union does not constitute a specifi c threat to the cultures of autochthonous (native) or allochthonous (immigrant) minorities.
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With this, we reach the second dimension: the law of the Union as an instrument for the promotion of cultural diversity in the sense of cultural pluralism. The freedoms and the law of non-discrimination of the single European market, as well as the citizenship of the Union, already promote cultural diversity in the Member States, and this not only through a greater variety of goods in the supermarket and the facilitated residence of immigrant groups with a different cultural background. Numerous rights based on the law of the Union take the pressure of assimilation off those citizens of the Union migrating within the EU, and thus contribute to the cultural diversifi cation of the Member States. migration law. The legal instruments on protection from discrimination enacted under Article 13 TEC also serve the purpose of cultural diversity. 53 The prohibition of discrimination unfolds its protection especially in areas relevant to diversity and sensitive for identity, like the law of names. 54 It is of great importance for the protection of diversity that, according to the ECJ, the principle of non-discrimination requires a differentiated treatment and thus the recognition of diversity, if there are good reasons for the protection of individual identity; this trumps the Member States ' interest in the integration of immigrants. Thereby the ECJ approaches the understanding of the Human Rights Committee, according to which Article 27 ICCPR demands differentiated measures. 55 It would be possible to search for an embedding into international law of this dimension of diversity promotion by the Union and to explore the question to what extent the pertinent case law is inspired by the law of the Council of Europe. 56 But it seems more interesting to trace the specifi c minority policy of the Union, which uses international law and international institutions to infl uence national management of diversity for the purpose of the protection of diversity (and not assimilation). Here the development of a multi-level system becomes apparent in which the international law of diversity becomes an instrument for the creation of unity within the Union. With the help of international law and international institutions, the EU breaks into terrain heretofore categorically off-limits, terrain which is of strategic importance for its position of power towards the Member States: the general protection of fundamental rights against national measures (Section 3).
Another debate concerns a global diversity policy of the Union, especially within UNESCO and the WTO. Here the focus is on the position of the Union in the process of globalization and the formulation of a counter-position to that of the USA. From an instrumental perspective it will be demonstrated how the Union commits itself to enforcing certain concerns in international law policies, but also how it might function as a global example (Section 4).
The EU as Situation: No Protection of National Cultures by International Law
Concern for the diversity of national cultures nurtures reservations towards European integration. It seems particularly relevant for cultures represented by only a few people like the Maltese, Slovenian, or Cypriot. This concern could endanger the current level of integration if strong national forces came to conceive the Europeanization and thus the convergence of national cultures as threatening the state's unity. 57 Of course it can be doubted whether this connection of a nation state with a national culture is convincing; not just a few authors regard it as anachronistic, even dangerous. 58 This philosophical question is, however, not the topic of this article. In the following it will be discussed whether this concern has an international law dimension, i.e., if international law provides parameters demanding the preservation of national cultures in the process of European integration. This can also be formulated from an actor's perspective: is the international law of cultural diversity a possible basis for a legal action against the Treaty establishing a Constitution for Europe? 59 Can a scientist whose grant application is not being processed by the European Research Council because it is not written in English, but in German, Polish, or Slovenian, defend him-or herself with the help of international law, or can at least the Member State concerned do this?
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A The Sovereignty of the Member States
The most important institution of international law protecting national cultures against uniformization from the outside is national sovereignty. In the classical understanding the sovereign nation state constitutes -like a cheese cover -an overarching unity 61 in and through which a national culture reaches its highest development. 62 Sovereignty in international law protects the state against interference from the outside and allows for cultural individualism.
63 Accordingly, the aspiration for affi rmation of the cultural peculiarity of a group often implies the claim to statehood. 57 In this sense, Georg Jellinek focuses his analysis of the minority problem on a minority's potential to disrupt the political collective: see Jellinek, supra note 15. Sovereignty is of fundamental importance for the protection of cultural diversity, as recently confi rmed in Article 2(2) of the UNESCO Diversity Convention.
Nonetheless, international sovereignty does not serve the protection of national cultures in the process of European integration. The Union as a voluntary association of sovereign states rather constitutes an expression of their sovereignty.
64 Sovereignty in international law even allows for the fusion of one state with another to form a unitary state. 65 Sovereignty maintains relevance only in view of a possible withdrawal from the EU which may, in an extreme case, serve the protection of cultural diversity. 66 At the most it may be considered whether cultural diversity as a general principle of international law restricts sovereign freedom. 67 The understanding, propagated by UNESCO, of cultural diversity as the common heritage of mankind, 68 i.e., as a universal collective value, 69 points in this direction; this could deprive a state of the free disposition of its national culture, or at least constitute a breach of international law if an international treaty endangering the national culture were concluded. Yet cultural diversity as a concern of international law appears too recent, as not supported by enough state practice, and as stipulated in too few legal instruments for it to be a general principle able to restrict the freedom of states in this respect. Moreover, it would be the fi rst time that general international law imposed restrictions on the supranational integration of states. 70 Last but not least, this would imply setting a vague precept of international law in opposition to the treaties establishing the Union, which, looking at the national procedures of their ratifi cation, enjoy high constitutional legitimacy. 
B The Right to Self-determination of the Member Peoples
The right to self-determination of all peoples stipulated in common Article 1(1) of both Human Rights Covenants explicitly includes the right to cultural development. 71 The right to self-determination thus belongs to the international law of cultural diversity. The rights to self-determination of the European peoples might restrict the Member States ' governments when shaping the European Union for the purpose of protecting cultural diversity. In fact, the Union is not infrequently considered an élitist project pushed by politicians in spite of the reservations of large parts of the population. Certainly this question is light years away from the typical area of application of the right to self-determination, which is decolonization. But there are remarkable approaches to giving it additional content, especially with regard to the protection of groups in larger political entities. 72 The peoples of the Member States might constitute such groups vis-à-vis the European Union.
Regardless of the contentious and open character of the right to self-determination, 73 many aspects relevant for our topic are undisputed. Thus only its inner dimension can possibly be concerned, since external self-determination is mostly recognized only for colonized peoples. 74 The internal right to self-determination, according to numerous scholarly voices, provides parameters for two issues. One is the democratic organization of state powers. Secondly there are attempts -and this alone is the focus of interest here 75 -to infer from the right to self-determination requirements for the protection of groups exceeding the individual guarantees of the Human Rights Covenants; the root of the matter is the right to autonomy of groups. This could mean that the EU Member States, in shaping the Union, have to safeguard the autonomy of national cultures, which could translate into limits to transferring relevant competences to the Union. However, the current status of development is such that the right to self-determination comprises a right to autonomy only for 71 On the right to self-determination in this perspective, see Riedel, 'Gruppenrechte und kollektive Aspekte individueller Menschenrechte ' , 33 Berichte der Deutschen Gesellschaft für Völkerrecht (1994) 49, at 55 ff. Certainly minority protection can also be seen as an aspect of the democratic principle: see in detail Section 3.
indigenous peoples at the most, 76 a category to which the European peoples do not belong. So far there is no scientifi c voice deducing, for the purpose of protection of national cultures, from the right to self-determination parameters for the design of the European Union.
However, the European Union could prompt the further development of the principle of self-determination to a general ' defence of distinctiveness ' and a fi rm barrier against supranational integration.
77 Such a step would encounter the basic methodical and political problems of deductively developing international law obligations from vague principles, problems which will not be traced here. The possible role of the ' cultural diversity ' topos in such reasoning alone will be discussed. Should it prove to be a general principle of international law, in the sense of either Article 38(1)(b) or (c) of the ICJ Statute, the concept of cultural diversity could support the further development of the right to self-determination into a limit on transmitting culturerelated competences. The reasons speaking against this have already been named: cultural diversity as a concern of international law is too recent, not supported by enough state practice, and stipulated in too few legal instruments. Summing up, the right to self-determination of the member peoples offers no barrier against supranational unifi cation.
C Article 27 ICCPR
Nonetheless, the Member States are not entirely free under international law in designing the European Union. As has been repeatedly emphasized by the ECtHR, they are subject to human rights obligations which include guarantees protecting cultural pluralism. 78 The protection of culture is ensured in particular by Article 27 ICCPR. The EU Member States, all parties to the Covenant, are bound by Article 27 ICCPR when shaping the Union through primary law; it is furthermore generally recognized that the Union constitutes a legal entity to which the Covenant applies. 79 However, Article 27 ICCPR contains the portentous notion of ' state ' . The Union would have to be a state to fall within the scope of the norm. The state quality of the Union is mostly rejected. 80 Yet every legal term has to be interpreted in its specifi c context and in view of the specifi c issue it is meant to address. Article 27 ICCPR is not about the Union as 76 Wenzel, supra note 72, 178, n. 336 and accompanying text. an original subject of international law, but, abstractly put, about the protection of groups against a political entity into which they are integrated. In the light of the farreaching competences of the Union and its structure as a polity, a purposive interpretation suggests its qualifi cation as a state in the sense of Article 27 ICCPR.
Far more critical is the question whether the peoples of the Member States as mentioned in the fi rst recital of the EC Treaty, the nations, due to their integration in the Union, have become minorities in the sense of Article 27 ICCPR. This is not the case if the traditional minority defi nition is applied, 81 according to which a minority is exclusively a group opposed to a compact majority whose culture is exerting pressure on the culture of the minority. 82 In this understanding the nations in the Union do not constitute minorities in the sense of the provision, since in the Union there is no compact majority, no majority culture, and above all no supporting nation. The typical danger, emanating from a culturally homogeneous majority constituting a group capable of acting, is missing.
Nonetheless, Article 27 ICCPR could be applied in the case of a political community not based on a compact majority, but where its citizens assign themselves to diverse ethnic or linguistic groups, in the sense of a multinational state, such as the Hapsburg Empire or Yugoslavia. 83 Romano Prodi, as President of the Commission, sometimes called the Union a ' Union of minorities ' . 84 Although the term ' minority ' suggests that the group is opposed to a majority, it is not absurd that this majority should be composed of other minorities. 85 However, not every group inferior by number -another feature of the defi nition of minorities -actually is a minority. The norm only applies with regard to a specifi c danger, implying a weak position of the group constraining its economic, social, and cultural development. 86 This focuses attention on the institutional and procedural set-up of the European Union, the polycentric and dialogical logic of which can be summarized, in that it is framed in order to prevent any nation from fi nding itself in a position of structural weakness.
This can be demonstrated by means of the functional logic of its two most powerful institutions, the European Council and the Council of Ministers. They are institutions representing the Member States, and thus the nations. In addition, they are not endowed with the central mechanism of unifi cation: a hierarchy. The European Council and the Council of Ministers rather seem to be institutions where consensus among 28 different political-administrative systems (27 national ones and the 81 On the defi nition, see the authors at supra note 31. Commission's) is sought. The voting rules, especially those set out in Article 205(2) TEC, are designed in such a way that, hitherto, even with regard to majority decisions, a permanent controlling position of individual states or groups of states has not come about. 87 Dialogical and polycentric logic also underlies the procedures by which decisions are made. Basically all important decisions are made by the participation of several institutions: even the European Council lacks the legal instruments, as well as the actual power potential, to ' orchestrate ' the co-operation of the different agents. This allows for only a small degree of political unifi cation, resulting in the Union being constituted, far more than federal states, in a diversity-preserving way, a defi ning feature of European composite federalism. 88 Thus no nation fi nds itself in a position with regard to the European institutions that could be called structurally weak. This speaks against the application of Article 27 ICCPR, 89 just like the fact that increasing importance is attached to the subjective element, i.e., that a minority exists only if the group perceives itself as a minority. 90 There are no indications of such a self-perception of the European nations.
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Against this background an application of Article 27 would seem justified only if the notion of minority were, for the purpose of promoting diversity, interpreted broadly in such a way as to include every group that is the bearer of a specific culture. However, cultural diversity as a concern of international law does not yet have such a transforming capacity. It is -as has been said -too recent, not supported by enough state practice, and stipulated in too few legal instruments. For this reason also the Framework Convention for the Protection of National Minorities 92 cannot be applied with regard to nations, the peoples of the EU Member States.
With respect to this article's general thesis, it can be concluded that the international law of cultural diversity does not provide obstacles to European unity: it does not prompt any legal caveat and does not legitimize any doubt. At the same time it is confi rmed that important issues concerning diversity within the Union, such as the language question, are not embedded in an international law framework. International law as developed above remains silent on these issues. 
The Union as Regional Executive of the International Law of Cultural Pluralism A International Law as an Instrument of Governance in Multi-level Systems
So far international law has been portrayed, from the constitutional perspective, as a framework for the Union. In a change of perspective it will now be analysed as an instrument used by the Union to urge the states to protect cultural diversity and to strengthen the cultures of minorities or immigrants. More precisely, the parameters and institutions of international law will be examined from the perspective of governance in multi-level systems . This term aims at grasping an interrelation in which supranational politics successfully infl uence national politics, even in the absence of competences, i.e., without the power to enact binding decisions. 93 This section specifi cally deals with the interrelation between national and supranational institutions, non-state actors, procedures and instruments for the achievement of the public good of ' cultural diversity ' , in which the Union, even without competences, builds up considerable pressure on states to achieve this public goal and to implement the relevant international law. 94 The pertinent law is presented as being part of political strategies used by the Union to enter into two delicate fi elds of politics: national unifi cation and the general protection of human rights. The further considerations distinguish between the actions of the Union concerning candidate countries and the actions of the Union as regards Member States. In a fi rst step the Union is examined as an institution through which the governments of the Western European states pursue a common European policy of cultural pluralism with regard to the transformation countries. In a second step the beginnings of the Union's policy of diversity with regard to the Member States will be demonstrated.
B Diversity Governance in the Accession Process
The Union entered the fi eld of minority politics because of the fall of the Berlin Wall. The main features of the development are well-known: the breakdown of the socialist dictatorships resurrected ethnic confl icts in Central, Eastern, and South-Eastern Europe; some of them even acquired relevance for the security of the West, like the wars in former Yugoslavia, the treatment by the Baltic states of their Russian-speaking populations, and the tensions concerning Hungarian minorities. Initially the Conference on Security and Co-operation in Europe 96 was the central institution for the settlement of confl icts between majorities and minorities in these countries. 97 However, in 1991 at the latest it became clear that the CSCE alone, for lack of suffi cient standards 98 and effective enforcement mechanisms, could not provide for a satisfactory situation. 99 In 1993 the relevant Western European forces agreed upon a form of governance which would merge the legal, organizational, and legitimizing resources of diverse European organizations into a comprehensive diversity policy with regard to the East. This consensus became manifest, on the one hand, in the decision by the European Council of 21 and 22 June 1993 to open up a perspective of accession for the transformation countries under the so-called Copenhagen criteria, comprising minority protection, 100 and on the other hand in the Vienna Declaration of the heads of states and governments of the Council of Europe of 9 June 1993 charging the Committee of Ministers of the Council of Europe with the development of a proper legal regime of minority protection. 101 On this basis, a system of governance was developed in the 1990s, the institutional pillars of which are the European Union, the Council of Europe, and the CSCE or, since 1994, the OSCE. Notwithstanding some frictional losses and reciprocal tensions, the functioning of these organizations can be understood in the sense that they co-operatively formulate and implement Western European ideas regarding the treatment of minority cultures by the transformation countries.
1 Tenets, Institutions, Functions, and Instruments
This diversity governance can be comprehended on the basis of its tenets, institutions, and functions. 103 The (non-legal) tenets of supranationality, multilateralism, inclusion, voluntariness, differentiation, and collective hegemony allow for a fi rst comprehension of this governance. Diversity governance has a supranational and multilateral character since its operational institutions are the three supranational and multilateral organizations, the OSCE, the Council of Europe, and the European Union. This prevents it from being perceived as an expression of the hegemonic interests of a state, different maybe from the governance exerted by the World Bank which is often associated with the interests of the United States. 104 According to the tenet of inclusion, the operative standards of minority protection are determined in instruments that have been developed by the Council of Europe and the OSCE, and thus by organizations in which the transformation countries were already equal members; here there may also be a difference with regard to the World Bank. The tenet of inclusion also explains the implementation mechanism of the High Commissioner on National Minorities, established as an institution of the OSCE, and thus of an inclusive organization. 105 The tenet of voluntariness sustains the entire system of governance , shown especially by the fact that the fundament of its functioning is a self-set political goal of the transformation countries: accession to the European Union. Another tenet which led to much criticism is that of differentiation: the Western European states, but also Greece and Turkey, are not subjected to diversity governance in the same way as are the transformation countries.
106 And yet another tenet is apparent in this differentiation: the collective Western European hegemony. At least until the accession of the transformation countries to the European Union, the Western European states collectively have at their disposal a political, economic, and cultural hegemony vis-à-vis the transformation countries, on the basis of which they have shaped the exercise of governance .
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Institutionally this diversity governance rests on the three supranational organisations, the European Union, the Council of Europe, and the OSCE. 108 It becomes operative through a series of institutions possessing greatly varying degrees of autonomy with respect to the national governments: the spectrum stretches from bodies occupied by the Member States as fora for national positions to the EU Commission and the High Commissioner on National Minorities, whose operative autonomy vis-à-vis the states is a precondition for a functioning system of governance . This confi rms a general insight: that states have to make international policy partly independent for it to work.
For the further understanding of this form of governance it is helpful to take the conventional doctrine of the separation of powers (or state functions) as a reference, 109 but with the modifi cation that these conventional functions be exercised unconventionally in a context that is not institutionalized. Accordingly, the legislative function is allocated to diverse institutions. The normative foundational legislative act of this governance is the EU Treaty, more precisely the criteria for accession to the European Union of Article O TEU, with its initially unwritten substantive criteria that, since Amsterdam, have been set out in Article 6(1) TEU. 110 This displays the hegemonic tenet. A fi rst stage of concretion takes place, now inclusively, 111 through the Framework Convention for the Protection of National Minorities, elaborated by the Council of Europe in 1993 -1995. 112 Its ratifi cation and implementation are considered as the essential requirements for the fulfi lment of the Copenhagen criteria (Article 49 TEU) with regard to the protection of minorities. 113 Further legislative concretion takes place through the soft law instruments of diverse institutions. Of specifi c importance is the OSCE soft law instrument of General Recommendations; 114 the preponderance of the OSCE can be explained by the fact that the transformation countries have participated from the beginning in this organization. This participation fosters the legitimacy of the recommendations. Following up the legislative function in the multi-level system, another important institution of governance emerges: the European Commission for Democracy through Law of the Council of Europe, better known as the Venice Commission. It advises legislators of the transformation countries and sometimes even takes them by the hand.
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It is a remarkably hybrid body: formally an institution of the Council of Europe, but demonstrably acting independently, and its personnel made up in such a way as to represent the hegemony of the Western legal culture in the legislative process of the transformation countries. In the Baltic states, the High Commissioner of the OSCE has sometimes played a similar role. 118 The executive or implementing function of European diversity governance is distributed between just as many institutions. In the centre is again the European Union, with the central mechanism being -seemingly typically for many forms of governance -a positive incentive, and not the threat of sanction: the effectiveness of the law, the so-called compliance pull , is fi rst and foremost due to the perspective of accession to the Union, promising the transformation countries full inclusion and recognition as equals. 119 But this only works if the execution by the transformation countries of the supranational parameters is controlled from the outside. A series of institutions has assumed this task. First, the European Commission provides periodic progress reports, based on its own fi ndings, those of other international institutions, and input from civil society. They are of importance not only for the accession process and public opinion, but also for fi nancial allowances under the PHARE programme. Furthermore, the Council of Europe is involved in this control, especially via the Advisory Committee to the Framework Convention for the Protection of National Minorities. 120 Because of his autonomy, the High Commissioner on National Minorities is of special interest for the executive aspects of the governance . 121 He can act on his own initiative in a crisis, 122 something he is particularly suited to do, being a monocratic institution. This compensates for the cumbersomeness of the European Union with regard to foreign affairs, but also the operative weakness of the Council of Europe.
European diversity governance is thus relatively well positioned regarding the legislature and the executive. In accordance with the traditional doctrine on functions, the analysis needs to be concluded with the judiciary. Here there is a striking gap. No transformation state has the ability to obtain judicial protection against encumbering decisions taken within the framework of European diversity governance : there is a judge neither for the general allegation of discrimination, nor for specifi c discrimination due to the domestic policy opportunism of infl uential Western European states.
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Regarding individuals and groups, i.e., those allegedly affected by cultural diversity, there is no supranational judge in this system of governance ; they are in fact completely mediated: the legal instruments of this system of governance do not contain any individual rights; neither the Framework Convention nor the soft law instruments of the OSCE are applicable by national courts. 124 Besides, no functional equivalent, like an ombudsman or an arbitration board, is provided for. This is also typical of governance ; nevertheless the doubts burgeon about whether the driving forces of this diversity governance really seek the full realization of the professed motto ' democracy through law ' .
To conclude, the central instrument of this system of governance , the perspective of accession, will be analysed from the ' form of action ' perspective. The perspective of accession falls into the category of conditionality, 125 an established instrument in the framework of governance . Certainly, so far there has been no comprehensive doctrinal reconstruction of this subject; 126 but there are remarkable approaches with respect to conditionality being an instrument of the World Bank. 127 This instrument has systematically been used by the EU for the safeguarding of international human rights since 1991. 128 Contrary to the conditionality of the International Monetary Fund, this conditionality has a basis in international law, since it derives from treaties concluded with candidate countries. 129 Since the transformation countries ratify these treaties on the basis of a parliamentary act of assent, the legitimacy of this conditionality is higher than that of the Monetary Fund, where usually the conditions are not subject to parliamentary control. 130 
Assessment
An assessment of this governance directed at the implementation of norms of international law serving cultural diversity can be legal or political. A legal assessment has to confront the regular problem that legal categories, because of the consent of the state concerned and the avoidance of formal instruments, can hardly grasp the subject. As demonstrated, European diversity governance can be traced back to (nonlegal) tenets, which do not allow for a legal assessment. Thus only vague precepts like non-interference and sovereign equality remain, which give little guidance. The considerable restrictions placed upon the transformation countries by the system of governance do not infringe the principle of non-interference simply because of the contractual nature of the standards. State practice and doctrine regarding Article 52 of the Vienna Convention on the Law of Treaties show that the exploitation of the Western European hegemony also does not infringe the principle of sovereign equality. 131 Similarly, the selective application of international minority instruments on the transformation countries does not violate the principle of the sovereign equality of states, as the United Nations Charter with its Security Council vividly demonstrates.
Politically, European diversity governance has to be assessed primarily under the aspect of legitimacy. It has been called illegitimate, since it is supposedly asymmetric and discriminatory against the transformation countries. 132 But this allegation misconceives the fact that the necessity for effective implementation of international minority protection was, at least in the 1990s, of a different nature in the transformation countries from in Western Europe. In contrast to the West, there was the wellfounded danger of severe confl icts which might even have led to international crises. After the recovery of their sovereignty, the transformation countries structurally had to face the task of establishing functioning states, i.e., political unity. In this process, which can be conceived as nation building, the minority problem posed itself in a different way from in the West, as the1990s proved in many cases.
The assessment is more critical under the aspect of output legitimacy, i.e., the success of this governance . 133 Certainly it succeeded in establishing the protection of minorities as an issue in the transformation countries and in establishing a pertinent multi-level system comprehending domestic, supranational, and international institutions. However, a full realization of the international standards generally took place only if the government of a transformation state became dependent upon the political party of a minority, or if a transformation state wanted to set a good example in order for its ethnic group to receive the same rights abroad: 134 the effectiveness of international law and governance depends on the internal situation of the addressed state. The implementation of the international law of cultural diversity is regarded as being more defi cient than the implementation of the other accession criteria. Gwendolyn Sasse convincingly ascribes this to a series of specifi cs in European minority policy. 135 According to her, co-ordination between the diverse governance institutions is insufficient. For lack of an EU internal minority policy, the relevant standards are not part of the acquis communautaire , which is the main focus of the Commission. The plurality of the diversity arrangements in the EU Member States impedes a consistent and coherent approach. 136 The willingness of the transformation countries is often low, since they see themselves as being subject to discriminating requirements not applied to the old Member States. Moreover, she argues, Western Europe did not want the major project of the ' Reunifi cation of Europe ' to depend on the full realization of minority protection. Political considerations like these have a bigger effect in such a system of governance , where international law basically remains a political instrument, than in a political order placed under the rule of law.
The limited success of the implementation of international standards of cultural diversity in some Central and Eastern European states 137 before their accession to the European Union leads to the monumental question whether and, if necessary, how the Union should assert and, where necessary, implement the relevant standards with regard to its Member States.
C The Promotion of Cultural Diversity in the Member States
What is at Stake?
A diversity policy aimed at the Member States leads the Union into an area that has so far been largely prohibited. The Union does not have the competence to harmonize the diversity management law of the Member States: the interest of the Member States in their independence from the Union, not least for the purpose of preserving constitutional diversity and national identity, is too profound.
138 It is one of the premises of European integration to date that the Member States remain autonomous vis-à-vis the Union with regard to both the main mechanisms of national unifi cation and the arrangement of the national protection of fundamental rights. 139 This may be clarifi ed by means of the following considerations. Regarding national unifi cation it needs to be recalled that the Union still does not play a role in internal confl icts concerning the self-determination of minorities, be it in Northern Ireland, Catalonia, the Basque region, or -in former times -South Tyrol. 140 It remains in the discretion of every Member State to decide which person it wants to incorporate into its collective; the citizenship of the Union is based on an unchallenged national citizenship. 141 Cultural and educational policy as a key instrument of national unifi cation eludes harmonization by the Union (Articles 149(4) and 151(5) TEC). Certainly the instruments of political unifi cation are not completely free from the Union law's infl uence: thus citizens of the Union and citizens of third countries in possession of a residence permit have to be included in the systems of national solidarity, e.g., the health care system, without discrimination. 142 But this hardly constrains the Member States ' freedom in the core fi elds of national unifi cation. 143 Similar degrees of autonomy vis-à-vis the Union exist regarding national protection of fundamental rights. The European Charter of Fundamental Rights explicitly states that the fundamental rights of the European Union fi rst and foremost engage the Union; the Member States are only addressed when implementing Union law (Article 51(1) of the Charter); 144 the Treaty establishing a Constitution for Europe does not change anything in this regard (Article II-111(1) TCE).
National reservations with regard to international parameters for national diversity management are not specifi c to the Union but can often be found in the pertinent international law. Here the openness of the notion of minority, 145 the decision not to stipulate European minority protection in a protocol to the ECHR, and the design of the Framework Convention as not self-executing can be recalled. 146 Certainly minority protection belongs to the older layers of international law, but just as certainly the nations do not want to give away the instruments needed to answer the question ' Who are we? ' .
Approaches to an EU Internal Diversity Governance
Against this background, two fundamental and far-reaching alternatives arise for the European Union and its Member States. National unity and national protection of fundamental rights can either principally remain outside the Union's fi eld of activity, or become part of the Union's competences. The most important disadvantage of the fi rst alternative is that an essential premise of the European Union's success might be endangered. The Union operates on the premise that its Member States are consolidated, not segmentarily divided, political communities enjoying in principle recognition by all their subjects, minorities included. Given the not yet fully accomplished nation building in some transformation countries, the argument can be made that the Union must guarantee these prerequisites. A legal indication can be found in Article 7 TEU and Article 13 TEC.
If for these reasons the second alternative is chosen and the preservation of cultural diversity in the Member States thus made a task of the Union, there is the disadvantage of noticeably restricting a Member State's national autonomy in designing its political union and in protecting fundamental rights by extending the power of the Union in two areas central to national identity. As the weakness of the Union's policy with regard to the accession states teaches, European harmonization of national diversity management, i.e., the build-up of a pertinent Union acquis , would probably be necessary. It is certain that such a policy cannot be aimed solely at the transformation countries, but must include all Member States. This second alternative thus has the potential substantially to modify the federal relationship between the Union and its Member States and considerably to curtail national diversity.
The Union and its Member States face a diffi cult choice. To maintain the legal status quo would point to the fi rst alternative. Also the mandate of the recently founded European Fundamental Rights Agency is limited -after a considerable tug of war -to the thematic areas within the scope of Union law. 147 However, there are initiatives by the Commission and the Parliament on the basis of the existing law which are understandable only in the light of the second alternative; they will be outlined in what follows.
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There are some competences of the Union allowing for approaches to develop a harmonized diversity policy, especially Articles 7(1) and (2), 29, and 34(2) TEU, and Article 13(1) and (2) as well as Article 63 TEC. In view of the hesitation by the Member States, the diversity policy of the Union rather appears as diversity governance . There are some indications as to its design, although in general this governance is far more rudimentary than the one concerning transformation countries.
The goals of this governance are devised by Philip Alston and Joseph H.H. Weiler in a path-fi nding work for the European Parliament looking for a fundamental rights policy. 149 The European Union is to become an international model for a coherent, energetic, and future-oriented fundamental rights policy, especially in view of racism and xenophobia as well as the economic, social, and cultural rights of disadvantaged groups and minorities. 150 Minority policy, migration policy, and the policy of nondiscrimination in general are to converge in one progressive fundamental rights policy to be implemented not so much by the courts but rather by specialized bureaucracies with the integration of non-governmental organizations. 151 Institutionally, the emerging EU internal diversity governance mainly rests on EU institutions, particularly the EU Commission, the European Parliament, the EU Network of Independent Experts on Fundamental Rights, as well as -until 2007 -on the European Monitoring Centre on Racism and Xenophobia. 152 It is still open to what degree supranational organizations outside the EU, in particular the Council of Europe and the OSCE, are included in this governance . The lessons learned from the governance regarding the transformation countries indicate that the Union will hardly be able to construct effi cient internal governance without the legal, institutional, and legitimizing resources of the Council of Europe and the OSCE. In this sense Articles 8 -10 of the Council Regulation establishing a European Union Agency for Fundamental Rights arrange for co-operation between the Agency and relevant governmental and non-governmental organizations, albeit only within the range of application of Union law.
The traditional doctrine on functions (separation of powers) can again serve as a guideline for a functional outline of governance . From a legislative aspect, the fundamental act is the EU Treaty, in particular Article 6(1) TEU; in so far as reference can be made to the considerations above. Its vague parameters are again partly being operationalized by norms of international law. 153 Recourse to international law thus compensates in this governance for the largely lacking legislative competence of the EU, and international law becomes an instrument of the Union's extension of power vis-à-vis the Member States. The fact that the Union does not have to develop its own standards but fi nds them in international law, and also in the Charter of Fundamental Rights, also unburdens the Union's organs of diversity governance from the point of view of legitimacy. However, there are possible EU internal standards as well, in particular those laid down in Directive 2000/43/EC. 154 While the legislative component of this governance has rather clear features, that is not the case for the executive component. Its possible cornerstone, i.e., the analogue to the accession perspective of the diversity governance aimed at the East, might be the sanctions of Article 7(1) TEU. 155 For that reason, this governance would probably be weaker than that aimed at the East, since on the supranational and international levels incentives usually work better than disincentives. 156 Reports and other ' soft ' implementation instruments, known from the method of open co-ordination, are available as EU internal implementation instruments, e.g., the identifi cation of ' best practices ' . 157 For many years the European Parliament has been commenting on the situation of minorities in the Member States. 158 Also the Commission has now started to act in this fi eld. 159 Among the agencies, the European Monitoring Centre on Racism and Xenophobia in particular belonged to this governance until 2007. 160 The independent EU Network of Experts on Fundamental Rights can be named as a hybrid instrument of this governance . 161 It monitors the general fundamental rights situation also in the Member States, minority rights included; its critical reports enjoy considerable public attention. However, the future of this panel is uncertain. 162 As further institutions with executive functions, the already mentioned institutions, the Council of Europe and the OSCE, come into consideration; in particular the committee of the Framework Convention has always also examined the situation of minorities in the old EU Member States and detected many shortcomings. 163 As regards their integration into the EU internal governance there is no clarity so far. The work of the Network of Experts on Fundamental Rights is based to a considerable extent on the work of these implementation institutions.
Lastly the question regarding the judicial function arises; in this respect EU internal governance looks slightly better than that aimed at the East. According to the current case law regarding Article 230 TEC, there is arguably no chance for the Member States or the Council to take action against measures in the form of reports by the Parliament or the Commission. However, decisions like the establishment of the Network of Experts are assailable. 164 The protection of individual rights has a very feeble position in this governance as well. As is generally known, no direct legal action before the ECJ is possible for individuals against measures taken by the Member States. It is, however, conceivable that the ECJ, considerably extending its current competences, could use the preliminary ruling procedure in order to review national measures for their compatibility with principles of law protecting diversity national measures, building on the EC fundamental freedoms and the directives on discrimination. 165 From a ' form of action ' perspective, some instruments applied in this governance might be subsumed under the notion of ' open method of coordination ' . It has by now a well defi ned shape, not least because it has been laid down in Articles 128 -130 TEC concerning employment policy. 166 However, the fact that this diversity governance has not succeeded so far in establishing duties of the Member States comparable to those under Article 128 TEC speaks against such a qualifi cation. More important still: according to the prevalent understanding, the open method is an instrument of the European Council, 167 which does not play a leading role in this diversity governance . Rather, policy assessment by the public appears to be the central instrument of this governance . Experience with the governance aimed at the East shows that regular and systematic reports are of great importance 168 and that positive data on the situation of minorities and immigrated groups are necessary 169 if this instrument is to have any effect at all.
Assessment
Other than the diversity governance directed at the transformation countries, the internal governance of cultural diversity can resort to expedient legal criteria. With respect to the competences, it has to be noted that there is no explicit norm allowing for a human rights, minority, or diversity policy for the Union. 170 However, in accordance with prevailing opinion, competence in this sense is required only for legally binding measures. It has not yet been clarifi ed which legal basis is required for other measures executed by the Union's institutions. However, in the end it seems hardly disputable that the competence of the Commission, deriving from Article 7(1) TEU, to initiate proceedings before the Council when there is a clear risk of a serious breach by a Member State of principles referred to in Article 6(1) TEU, confers upon the Commission monitoring competence with regard to the Member States. This is confi rmed by the fact that a reasoned proposal is required. 171 This monitoring competence with respect to national diversity management is being reinforced by a series of further competences, namely Articles 29 and 34 TEU and Articles 13 and 63 TEC. Also in these policy areas the Commission can make proposals only if it is informed about the situation in the Member States. Also the decision by the European Parliament to set up a temporary committee examining whether the Member States have infringed Article 6 TEU by taking anti-terrorism measures points in this direction. 172 The establishment of an advisory panel like the Network of Experts on Fundamental Rights is covered by the unwritten competence of self-organization held by any organ, thus also by the Commission. 173 This competence to monitor and even control the Member States is due to a fundamental constitutional innovation of the Amsterdam Treaty. Putting down explicit prerequisites for structural compatibility, or homogeneity , as many put it, in Article 6(1) TEU, the contracting parties formulate uniform standards of the democratic rule of law for all bearers of public authority in the European constitutional area and confer upon the Union the task of guaranteeing a liberal-democratic constitutional system. It is to ensure the preservation of the normative essentials of the European constitutional area, and thus of the Member States ' legal order; it becomes an organization of collective order . 174 This step has been taken not least in view of the accession of the transformation countries.
In the present context, monitoring is admissible only if protection and promotion of cultural diversity in the sense of minority rights belong to the principles of Article 6(1) TEU. The wording remains silent. However, the legitimacy, maybe even the legality, of the diversity governance regarding the transformation countries depends on Article 6(1) TEU requiring the protection of minority rights; the majority of the commentators thus sees it as rooted in the notion of democracy. 175 This understanding of democracy clearly confl icts with that prevalent in many old Member States, where the protection of minorities does not enjoy similar status, not least for reasons of republican equality. 176 democracy vis-à-vis the transformation countries; this now backfi res on them. There is the prospect that EU internal monitoring might change the understanding of democracy in the EU Member States along the lines of the international law of cultural diversity.
Another criterion for judging this diversity governance is offered by the principle of subsidiarity (Article 5(2) TEC, Article 2 TEU last sentence). It is fi rst necessary that an objective cannot be suffi ciently achieved by the Member States. The report by the EU Network of Independent Experts on Fundamental Rights concerning the protection of minorities shows that the situation of minorities and immigrant groups in the Member States of the Union does not always meet international standards. Moreover, the treatment of some groups, especially the Sinti and Romanies, is sometimes so bad that the threshold of Article 7(1) TEU may be reached. It is not to be expected that other supranational or international institutions, fi rst and foremost the ECHR, can correct these grievances on their own.
Secondly, the principle of subsidiarity demands that the Union contribute to furthering the objective. In this respect there are few indications of a well-founded judgment. The diversity governance with respect to the transformation countries and fi ndings as to its limited success raises some doubts. 177 Still, to me a systematic and public monitoring of the Member States with regard to their observance of the international law of cultural diversity seems well justifi able, as long as it adequately preserves the independence of the Member States. For that reason, the Fundamental Rights Agency should use the pertinent EU law, such as the anti-discrimination Directive 2000/43/ EC, to monitor the human rights situation in the Member States. Granted, such monitoring requires a Council decision (Article 5 of Regulation 168/2007). However, since such a decision has to be taken in accordance with Article 205(1) TEC, only 14 insightful governments are needed in order to move the Union in this direction.
The Union as a Global Promoter of Cultural Diversity A The Union as Actor: the Example of the Diversity Convention
The human rights conditionality often incorporated by the Union in its international agreements can be interpreted as an instrument for the global promotion of cultural diversity. 178 The same holds true for its criteria catalogue concerning the recognition of new states, which comprises minority protection. 179 However, the spearhead of the 177 In detail, see Höchstetter, supra note 166, at 231 ff. 178 Since the Luxembourg European Council of 1991, the human rights conditionality has been an integral component of EC foreign policy: see in detail F. problematic under WTO law. 185 Certainly the convention has the potential to prejudice the single media market 186 by affi rming national cultural policy, and thus of course Member State cultural policy; 187 this, however, does not change the general impact of the convention on the unity of the Union. Altogether the Diversity Convention proves to be an expedient instrument of the Union's policy in many respects.
B Promotion by Example
The activities of the Union within the framework of the UNESCO convention show that it strives to play a role in global diversity politics. An important trump in the global diversity discourse is its own diversity-oriented constitution, a source of inspiration for a diversity-preserving design of political organizations, be it for supranational institutions with public authority, or be it for federal state constitutions.
The constitution of the Union aims fi rst and foremost for the preservation of the diversity of national cultures, even if this is not required by international law. Herein the will for self-assertion of the European states and peoples reveals itself. Many characteristics of the Union's constitutional law can be explained from this perspective: the lack of will to found a state, the lack of a comprehensive defence and solidarity community, the lack of formation of a proper nation. The European enterprise is constituted on the premise of distinct, state-organized peoples that are supposed to maintain distinct identities. Reference to the diversity-preserving design of the organization's constitution has already been made; 188 among the further pertinent legal complexes the organization of competences, the language regime, and the institutions of differentiated integration can be recalled. How powerful the innovative force of the Union in this respect really is becomes obvious if one recalls the helplessness of Georg Jellinek when searching for a viable constitution for the multi-ethnic structure of the Hapsburg monarchy over 100 years ago, 189 or John Stuart Mill's scepticism regarding the possibility of a free pluralistic society.
